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For ease of reference, we will refer to the appellees collectively as

"Greeneville."
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Thi s  i s  a n a c t i on br ought  by Sa f e c o I ns ur a nc e  Compa ny

of  Ame r i c a  ( Sa f e c o)  pur s ua nt  t o  t he  de c l a r a t or y j udgme nt  a c t ,

T. C. A.  §  29- 14- 101,  e t  s e q .   Sa f e c o i s  t he  s ur e t y on a  $488, 100

pe r f or ma nc e  bond i s s ue d t o  t he  Wa t e r  & Li ght  Commi s s i on of

Gr e e ne vi l l e  a nd t he  Town of  Gr e e ne vi l l e ,  Te nne s s e e

( Gr e e ne vi l l e 1) .   The  bond wa s  i s s ue d t o  s e c ur e  t he  pe r f or ma nc e  of

Si mps on Br i dge  Compa ny,  I nc . ' s  ( Si mps on Br i dge )  obl i ga t i ons  unde r

a  c ont r a c t  wi t h Gr e e ne vi l l e  f or  t he  c ons t r uc t i on of  i mpr ove me nt s

t o t he  Town' s  wa t e r  s ys t e m a s  we l l  a s  t he  c ons t r uc t i on of  a  ne w

r a w wa t e r  p umpi ng s ys t e m ( c ol l e c t i ve l y r e f e r r e d t o  a s  " t he

pr oj e c t " ) .   Gr e e ne vi l l e  a nd Si mps on Br i dge  we r e  bot h na me d a s

de f e nda nt s  i n  t he  c ompl a i nt .   The  t r i a l  c our t  gr a nt e d

Gr e e ne vi l l e ' s  mot i on t o  di s mi s s .   I n  s o doi ng,  i t  de f e r r e d t o

pe ndi ng l i t i ga t i on i n  t he  Gr e e ne  Count y Ci r c ui t  Cour t  i nvol vi ng

t hos e  pa r t i e s '  c ompe t i ng c l a i ms  f or  br e a c h of  t he  c ont r a c t  f or

c ons t r uc t i on of  t he  pr oj e c t .   Sa f e c o a nd Si mps on Br i dge  f i l e d a

j oi nt  a ppe a l  t o  t hi s  c our t .   The y a r gue  t ha t  t he  Cha nc e l l or  e r r e d

s i nc e  a  j us t i c i a bl e  c ont r ove r s y e xi s t s  a s  t o  Sa f e c o' s

obl i ga t i ons ,  i f  a ny,  t o  Gr e e ne vi l l e  unde r  t he  t e r ms  of  t he

pe r f or ma nc e  bond.
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I

On De c e mbe r  13,  1994,  Si mps on Br i dge  s e nt  a  l e t t e r  t o

Sa f e c o s t a t i ng t ha t  t he  pl a ns  a nd s pe c i f i c a t i ons  f or  t he  pr oj e c t

we r e  de f e c t i ve ,  a nd t ha t  i t  c ons i de r e d Gr e e ne vi l l e  t o  be  i n

ma t e r i a l  br e a c h of  t he  c ont r a c t .   Si mps on Br i dge  f ur t he r  a dvi s e d

Sa f e c o t ha t  

[ b] e c a us e  of  t ha t  ma t e r i a l  br e a c h,  t he
pe r f or ma nc e  bond i s s ue d by Sa f e c o on t hi s
pr oj e c t  i s  no l onge r  va l i d  a nd a ny
obl i ga t i ons  Sa f e c o ma y ha ve  ha d t o  t he  Town
ha ve  be e n di s c ha r ge d.  .  .  Shoul d Sa f e c o
de c i de  t o  c ompl e t e  t hi s  pr oj e c t ,  whi c h we  do
not  t hi nk c a n be  done  gi ve n t he  pl a ns  a nd
s pe c i f i c a t i ons ,  a nd t he  e xi s t i ng di f f e r i ng
s i t e  c ondi t i ons ,  Sa f e c o wi l l  be  doi ng s o a s  a
vol unt e e r  a nd we  wi l l  not  honor  our  i nde mni t y
obl i ga t i ons .
 

Thi s  c or r e s ponde nc e  wa s  f ol l owe d by a  l e t t e r  f r om Gr e e ne vi l l e

da t e d De c e mbe r  22,  1994,  a dvi s i ng Sa f e c o t ha t  Gr e e ne vi l l e  ha d

t e r mi na t e d i t s  c ons t r uc t i on c ont r a c t  wi t h Si mps on Br i dge ,  be c a us e

Si mps on Br i dge  wa s  i n  ma t e r i a l  br e a c h of  i t s  c ont r a c t .   The

f ol l owi ng da y,  De c e mbe r  23,  1994,  Sa f e c o f i l e d t hi s  de c l a r a t or y

j udgme nt  a c t i on i n  t he  Gr e e ne  Count y Cha nc e r y Cour t .  Sa f e c o

s t a t e d i n i t s  c ompl a i nt  t ha t  i t

i s  unc e r t a i n a s  t o  whe t he r  or  not  i t  ha s  a ny
obl i ga t i on t o  Gr e e ne vi l l e  unde r  t he
pe r f or ma nc e  bond s i nc e  i t  i s  una bl e  t o
de t e r mi ne  t he  va l i di t y  a nd e f f e c t  of  Si mps on
Br i dge ' s  c ont e nt i on t ha t  t he  pe r f or ma nc e  bond
i s  di s c ha r ge d.   Sa f e c o i s  f ur t he r  una bl e  t o
de t e r mi ne  whe t he r  i t  i s  Si mps on Br i dge  or
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Gr e e ne vi l l e  t ha t  i s  i n  ma t e r i a l  br e a c h of  i t s
obl i ga t i ons  unde r  t he  c ons t r uc t i on c ont r a c t .

Si gni f i c a nt l y ,  Sa f e c o s ought  not  onl y a  de c l a r a t i on of  i t s  r i ght s

a nd obl i ga t i ons  unde r  t he  pe r f or ma nc e  bond,  but  a l s o " t he  r i ght s

a nd obl i ga t i ons  of  t he  pa r t i e s  unde r  t he  c ons t r uc t i on c ont r a c t . "   

On Fe br ua r y 28,  1995,  Gr e e ne vi l l e  f i l e d a  c ompl a i nt  f or

br e a c h of  t he  c ons t r uc t i on c ont r a c t  a ga i ns t  Si mps on Br i dge  i n  t he

Gr e e ne  Count y Ci r c ui t  Cour t .   The  s a me  da y,  Gr e e ne vi l l e  f i l e d a

mot i on t o  di s mi s s  Sa f e c o ' s  c ha nc e r y c our t  a c t i on.   As  pr e vi ous l y

not e d,  t he  Cha nc e l l or  gr a nt e d Gr e e ne vi l l e ' s  mot i on.   He  f ound

t ha t  

[ b] y f i l i ng t hi s  de c l a r a t or y j udgme nt  a c t i on,
Sa f e c o i n  e f f e c t  ha s  c hos e n t he  f or um i n
whi c h t he  t wo c ont r a c t i ng pa r t i e s  wi l l  be
r e qui r e d t o  l i t i ga t e  t he i r  br e a c h of  c ont r a c t
a c t i ons .

*    *     *

Unde r  t he  f a c t s  s e t  out  i n  t he  va r i ous
pl e a di ngs ,  Sa f e c o ha d no i nde pe nde nt  c a us e  of
a c t i on a ga i ns t  Gr e e ne vi l l e ;  i t s  de c l a r a t or y
j udgme nt  a c t i on,  whe n r e duc e d t o  i t s
e s s e nt i a l s ,  a s ks  onl y t ha t  t hi s  c our t
de t e r mi ne  whi c h of  t he  c ont r a c t i ng pa r t i e s
br e a c he d t he  c ont r a c t .   The  r e a l  que s t i on i s ,
ma y a  s ur e t y unde r  a  pe r f or ma nc e  bond r e qui r e
i t s  pr i nc i pa l  a nd t he  ot he r  c ont r a c t i ng pa r t y
t o l i t i ga t e  t he i r  di s put e  i n a  f or um a nd a t  a
t i me  t he  s ur e t y c hoos e s ?   Tha t  que s t i on mus t
be  a ns we r e d i n  t he  ne ga t i ve .   

( Empha s i s  i n  or i gi na l ) .   The  s ol e  i s s ue  be f or e  us  i s  whe t he r  t he

Cha nc e l l or  e r r e d i n  di s mi s s i ng Sa f e c o ' s  a c t i on.
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I I

Our  a na l ys i s  be gi ns  wi t h t he  obs e r va t i on t ha t  a

de c i s i on whe t he r  t o  e nt e r t a i n  a  de c l a r a t or y j udgme nt  a c t i on i s

s qua r e l y wi t hi n a  t r i a l  c our t ' s  di s c r e t i on,  a nd t ha t  di s c r e t i on

ha s  be e n de s c r i be d by t he  Supr e me  Cour t  a s  " ve r y wi de "  on

nume r ous  oc c a s i ons .   Ne ws um v .  I nt e r s t at e  Re al t y  Co. ,  278 S. W.

56,  57 ( Te nn.  1925) ;  Hi nc hman v .  Ci t y  Wat e r  Co. ,  167 S. W. 2d 986,

992 ( Te nn.  1943) ;  Sout he r n Fi r e  and Cas .  Co.  v .  Coope r ,  292

S. W. 2d 177,  178 ( Te nn.  1956) ;  St andar d Ac c .  I ns .  Co.  v .  Car v i n,

400 S. W. 2d 235,  236 ( Te nn.  1966) .   On a ppe a l ,  t he  i s s ue  f or  t hi s

c our t  i s  whe t he r  t he  Cha nc e l l or  a c t e d i n  a n a r bi t r a r y ma nne r  whe n

he  r e f us e d Sa f e c o' s  r e que s t  t ha t  he  " d e c l a r [ e ]  t he  r i ght s  a nd

obl i ga t i ons  of  t he  pa r t i e s  unde r  t he  c ons t r uc t i on c ont r a c t  a nd

pe r f or ma nc e  bond. "   Se e  St andar d Ac c .  I ns .  Co. ,  400 S. W. 2d a t

236;  Se e  al s o  Sout he r n Fi r e  and Cas .  Co. ,  292 S. W. 2d a t  178 ( " t he

a c t i on of  t he  Tr i a l  Cour t  i n  r e f us i ng a  de c l a r a t i on s houl d not  be

di s t ur be d by t hi s ,  a n Appe l l a t e  Cour t ,  unl e s s  s uc h r e f us a l  be

a r bi t r a r y. " )

The  pr i ma r y pur pos e  of  t he  de c l a r a t or y j udgme nt  a c t  i s  

" t o  s e t t l e  a nd t o  a f f or d r e l i e f  f r om unc e r t a i nt y a nd i ns e c ur i t y

wi t h r e s pe c t  t o  r i ght s ,  s t a t us ,  a nd ot he r  l e ga l  r e l a t i ons . "  

T. C. A.  §  29- 14- 113.   Al t hough t he  a c t  i s  " t o  be  l i be r a l l y

c ons t r ue d a nd a dmi ni s t e r e d, "  i d. ,  t he  Supr e me  Cour t  ha s  not e d

t ha t  " [ n] e ve r t he l e s s ,  c e r t a i n l i mi t a t i ons  mus t  be  pl a c e d upon t he

ope r a t i on of  t he  s t a t ut e . "   Hodge s  v .  Hambl e n Count y ,  277 S. W.
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901,  902 ( Te nn.  1925) ;  Ci t y  of  Johns on Ci t y  v .  Capl an,  253 S. W. 2d

725,  726 ( Te nn.  1952) .   A c our t  wi l l  not  e nt e r t a i n  a  r e que s t  f or

a  de c l a r a t i on r e ga r di ng a  me r e l y t he or e t i c a l  que s t i on,  Mi l l e r  v .

Mi l l e r ,  261 S. W.  965,  972 ( Te nn.  1924) ,  nor  wi l l  i t  pr ovi de  a n

a dvi s or y opi ni on whi c h ma y he l p a  pa r t y  i n  a not he r  t r a ns a c t i on.  

Hodge s ,  277 S. W.  a t  902.   The  Cour t  of  Appe a l s  ha s  ma de  t he

f ol l owi ng obs e r va t i ons  r e ga r di ng de c l a r a t or y j udgme nt  a c t i ons :

Tha t  t o  ma i nt a i n a n a c t i on f or  a  de c l a r a t or y
j udgme nt  a  j us t i c i a bl e  c ont r ove r s y mus t  
e xi s t  be t we e n pe r s ons  wi t h a dve r s e  i nt e r e s t s
i s  we l l  s e t t l e d.   Jar e d v .  Fi t z ge r al d ,  183
Te nn.  682,  689,  195 S. W. 2d 1,  4  ( 1946) .   For
a  c ont r ove r s y t o  be  j us t i c i a bl e ,  a  r e a l
que s t i on r a t he r  t ha n a  t he or e t i c a l  one  mus t
be  pr e s e nt e d a nd a  r e a l  l e ga l l y  pr ot e c t a bl e
i nt e r e s t  mus t  be  a t  s t a ke  on t he  pa r t  of
pl a i nt i f f .   Cummi ngs  v .  Be e l e r ,  189 Te nn.
151,  156,  223 S. W. 2d 913,  915 ( 1949) .  I f  t he
c ont r ove r s y de pe nds  upon a  f ut ur e  or
c ont i nge nt  e ve nt  or  i nvol ve s  a  t he or e t i c a l  or
hypot he t i c a l  s t a t e  of  f a c t s ,  t he  c ont r ove r s y
i s  not  j us t i c i a bl e  unde r  t he  Te nne s s e e
De c l a r a t or y J udgme nt s  Ac t .   St or y  v .  Wal ke r ,
218 Te nn.  605,  607- 08,  404 S. W. 2d 803,  804
( 1966) ;  Uni t e d St at e s  Fi de l i t y  & Guar ant y  Co
v .  As ke w,  183 Te nn.  209,  212- 13,  191 S. W. 2d
533,  534- 35 ( 1946) .   The  De c l a r a t or y
J udgme nt s  Ac t  doe s  not  gi ve  t he  c our t s
j ur i s di c t i on t o  r e nde r  a dvi s or y opi ni ons  t o
a s s i s t  t he  pa r t i e s  or  t o a l l a y t he i r  f e a r s  a s
t o  wha t  ma y oc c ur  i n  t he  f ut ur e .

Par ks  v .  Al e xande r ,  608 S. W. 2d 881,  891- 92 ( Te nn. App.  1980) .  

Appl i c a bl e  Te nne s s e e  c a s e l a w ha s  ma de  i t  c l e a r  t ha t  

[ a ]  de c l a r a t or y j udgme nt  wi l l  not  de t e r mi ne
t he  r i ght s  of  pa r t i e s  upon a  s t a t e  of  f a c t s
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whi c h ha s  not  a r i s e n,  nor  upon a  ma t t e r  whi c h
i s  s pe c ul a t i ve ,  f ut ur e ,  c ont i nge nt ,  or
unc e r t a i n.

Jar e d v .  Fi t z ge r al d,  195 S. W. 2d 1,  4  ( Te nn.  1946)  ( Ne i l ,  J . ,

c onc ur r i ng)  ( e mpha s i s  a dde d) ;  s e e  al s o  Par ks ,  608 S. W. 2d a t  892;  

He s t e r  v .  Mus i c  Vi l l age  U. S. A. ,  I nc . ,  692 S. W. 2d 426,  427

( Te nn. App.  1985) ;  Te nne s s e e  Far me r s  Mut .  I ns .  Co.  v .  Hammond,  290

S. W. 2d 860,  862 ( Te nn.  1956)  ( " t he  c our t  wi l l  not  a nt i c i pa t e  t he

r i ght s  of  t he  pa r t i e s  i n  de c i di ng f ut ur e  c ont i nge nt  i nt e r e s t s . " )   

 I n  t he  c a s e  a t  ba r ,  Sa f e c o' s  r i ght s  a s  a  s ur e t y a r e

e nt i r e l y  c ont i nge nt  upon a  de t e r mi na t i on of  whi c h pa r t y ,  Si mps on

Br i dge  or  Gr e e ne vi l l e  br e a c he d t he  c ont r a c t .   As  not e d by t he

Cha nc e l l or :

Sa f e c o ' s  r i ght s  a nd l i a bi l i t i e s  wi l l  be
de t e r mi ne d by t he  r e s ol ut i on of  t he
unde r l yi ng di s put e  be t we e n Si mps on a nd
Gr e e ne vi l l e  whi c h ne c e s s a r i l y wi l l  i nvol ve  a
de t e r mi na t i on of  whi c h of  t he m br e a c he d t he i r
c ont r a c t .   I f  Gr e e ne vi l l e  br e a c he d t he
c ont r a c t ,  t he n Si mps on ha s  no f ur t he r
obl i ga t i on t o  Gr e e ne vi l l e  unde r  t he
c ons t r uc t i on c ont r a c t  a nd,  by e xt e ns i on,
Sa f e c o ' s  obl i ga t i on a s  s ur e t y unde r  t he
pe r f or ma nc e  bond wi l l  be  t e r mi na t e d.   On t he
ot he r  ha nd,  s houl d i t  be  de t e r mi ne d t ha t
Si mps on br e a c he d t he  c ont r a c t ,  t he n Si mps on
wi l l  be  r e qui r e d t o  a ns we r  i n  da ma ge s  t o  t he
t own of  Gr e e ne vi l l e ,  a nd Sa f e c o wi l l  be
r e qui r e d t o  e i t he r  c ompl e t e  t he  c ont r a c t  on
Si mps on' s  be ha l f  or  pa y t o  Gr e e ne vi l l e  t he
c os t  of  c ompl e t i on of  t he  pr oj e c t  up t o  t he
a mount  of  t he  bond.   
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We  a gr e e  wi t h t he  Cha nc e l l or ' s  a na l ys i s .   The  pr i ma r y pa r t i e s  a t

i nt e r e s t  i n  t he  c ont r a c t  c ont r ove r s y a r e  Si mps on Br i dge  a nd

Gr e e ne vi l l e ,  a nd Sa f e c o ' s  r i ght s  a r e  c ompl e t e l y c ont i nge nt  on t he

out c ome  of  t ha t  di s put e .   Sa f e c o,  a s  s ur e t y,  ha s  no obl i ga t i ons

unde r  t he  pe r f or ma nc e  bond unl e s s  Si mps on Br i dge  ha s ,  wi t hout

j us t i f i c a t i on,  f a i l e d t o pe r f or m i t s  obl i ga t i ons  unde r  t he

c ont r a c t .   

The  Cha nc e l l or  f ound t ha t  t he  i ns t a nt  a c t i on wa s

br ought  i n  a nt i c i pa t i on of  t he  br e a c h of  c ont r a c t  l a ws ui t  l a t e r

f i l e d i n Ci r c ui t  Cour t .   The  c a s e  of  Te nne s s e e  Far me r s  Mut .  I ns .

Co.  v .  Hammond ,  290 S. W. 2d 860 ( Te nn.  1956)  t e a c he s  t ha t  s uc h

" p r e e mpt i ve  s t r i ke s "  a r e  i mpr ope r  f or  de c l a r a t or y j udgme nt :

The  powe r  t o  r e nde r  de c l a r a t or y j udgme nt s
s houl d not  be  e xe r c i s e d f or  t he  pur pos e  of
t r yi ng i s s ue s  i nvol ve d i n  c a s e s  a l r e a dy
pe ndi ng,  e s pe c i a l l y  whe r e  t he y c a n be  t r i e d
wi t h e qua l  f a c i l i t y  i n s uc h c a s e s ,  or  f or  t he
pur pos e  of  ant i c i pat i ng t he  t r i al  of  an i s s ue
i n a c our t  of  c o- or di nat e  j ur i s di c t i on .  

I d.  a t  863 ( e mpha s i s  i n  or i gi na l ) .   We  not e ,  a s  di d t he

Cha nc e l l or ,  t ha t  i t  i s  di f f i c ul t  t o unde r s t a nd wha t ,  i f  anyt hi ng,

Sa f e c o woul d a c c ompl i s h i f  t hi s  s ui t  we r e  a l l owe d t o  go f or wa r d,

ot he r  t ha n c hoos i ng t he  f or um.   Se e  Ae t na Li f e  I ns .  Co.  v .

Be l l os ,  13 S. W. 2d 795,  797 ( Te nn.  1929)  ( " we  f i nd no gr ound on

whi c h c ompl a i na nt  c a n f or c e  de f e nda nt  i nt o a  f or um,  a nd a t  a

t i me ,  of  c ompl a i na nt ' s  c hoos i ng.  .  . " ) .   The  Cour t  of  Appe a l s  ha s

s t a t e d t ha t  t he  de c l a r a t or y j udgme nt  a c t  " de a l s  onl y wi t h pr e s e nt
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T. C. A.  §  2 9 - 1 4 - 1 0 3  p r o v i d e s  a s  f o l l o ws :

An y  p e r s o n  i n t e r e s t e d  u n d e r  a  d e e d ,  wi l l ,  wr i t t e n

c o n t r a c t ,  o r  o t h e r  wr i t i n g s  c o n s t i t u t i n g  a  c o n t r a c t ,

o r  wh o s e  r i g h t s ,  s t a t u s ,  o r  o t h e r  l e g a l  r e l a t i o n s  a r e

a f f e c t e d  b y  a  s t a t u t e ,  mu n i c i p a l  o r d i n a n c e ,  c o n t r a c t ,

o r  f r a n c h i s e ,  ma y  h a v e  d e t e r mi n e d  a n y  q u e s t i o n  o f

c o n s t r u c t i o n  o r  v a l i d i t y  a r i s i n g  u n d e r  t h e  i n s t r u me n t ,

s t a t u t e ,  o r d i n a n c e ,  c o n t r a c t ,  o r  f r a n c h i s e  a n d  o b t a i n

a  d e c l a r a t i o n  o f  r i g h t s ,  s t a t u s  o r  o t h e r  l e g a l

r e l a t i o n s  t h e r e u n d e r .
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r i ght s  t ha t  ha ve  a c c r ue d unde r  pr e s e nt l y  e xi s t i ng f a c t s . "   Thi r d

Nat .  Bank i n Nas hv i l l e  v .  Car v e r ,  218 S. W. 2d 66,  69 ( Te nn. App.

1948) .   We  f i nd t ha t  Sa f e c o ha s  no s uc h pr e s e nt l y- a c c r ue d r i ght s

or  obl i ga t i ons .   Thos e  r i ght s  wi l l  onl y ma t ur e  whe n t he

unde r l yi ng di s put e  i s  r e s ol ve d.

Our  hol di ng t oda y doe s  not  pr e c l ude  a  s ur e t y on a

pe r f or ma nc e  bond f r om s e e ki ng a  de c l a r a t or y j udgme nt  i n  a n

a ppr opr i a t e  c a s e ,  e ve n one  i nvol vi ng di s put e d f a c t s .   Se e  T. C. A.

§ 29- 14- 108.   For  e xa mpl e ,  i f  a  s ur e t y pr e s e nt s  a  que s t i on

r e ga r di ng c ons t r uc t i on or  va l i di t y  of  t e r ms  i n  a  bond or  ot he r

r e l a t e d doc ume nt ,  de c l a r a t or y j udgme nt  ma y we l l  be  a ppr opr i a t e .  

Se e  T. C. A.  §  29- 14- 103. 2  I n  t he  pr e s e nt  c a s e ,  howe ve r ,  Sa f e c o

di d not  pr e s e nt  a ny que s t i on or  c ont r ove r s y r e ga r di ng t he

c ons t r uc t i on,  i nt e r pr e t a t i on or  va l i di t y  of  a ny i ns t r ume nt

r e l a t e d t o  i t s  pe r f or ma nc e  bond;  Sa f e c o i n  e s s e nc e  s ought  onl y a

de t e r mi na t i on of  whi c h pa r t y  br e a c he d t he  c ons t r uc t i on c ont r a c t .  

Tha t  i s  t he  pr e c i s e  i s s ue  t ha t  wi l l  be  de c i de d i n  t he  pe ndi ng

c i r c ui t  c our t  l i t i ga t i on.   I n t he  f i na l  a na l ys i s ,  t ha t

l i t i ga t i on- - wi t hout  mor e - - j us t i f i e s  t he  a c t i on of  t he  Cha nc e l l or .  

He  c or r e c t l y  c onc l ude d t ha t  i t  wa s  not  a ppr opr i a t e  f or  Sa f e c o t o
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be  t he  movi ng pa r t y  ( a s  i t  woul d be  a s  pl a i nt i f f  i n  t hi s  a c t i on)

i n a  di s put e  t ha t  i s  ba s i c a l l y  a  br e a c h of  c ont r a c t  c ont r ove r s y

be t we e n Gr e e ne vi l l e  a nd Si mps on Br i dge .   The y a r e  obvi ous l y t he

" ma i n pl a ye r s "  i n  t ha t  di s put e  a nd s houl d be  pe r mi t t e d t o  t a ke

t he  l e a d r ol e s  i n  t ha t  c ont r ove r s y 3.

We  do not  f i nd t ha t  t he  Cha nc e l l or  a bus e d hi s

di s c r e t i on whe n he  di s mi s s e d t hi s  a c t i on.

For  t he  a f or e me nt i one d r e a s ons ,  we  a f f i r m t he

Cha nc e l l or ' s  j udgme nt .   Thi s  ma t t e r  i s  r e ma nde d t o  t he  t r i a l

c our t  f or  t he  c ol l e c t i on of  c os t s  a s s e s s e d t he r e .   Cos t s  on

a ppe a l  a r e  t a xe d a nd a s s e s s e d t o  t he  a ppe l l a nt s .   

_________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .
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CONCUR:

__________________________
He r s c he l  P.  Fr a nks ,  J .

___________________________
Don T.  Mc Mur r a y,  J .


